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In the article previously referred to Dean Taylor says: 1 * 
"The course of equity has been over the dead body of the law, 
and necessarily so. The writer has no lament for this, but only 
satisfaction. The equity judges in England and in this country 
have reared a legal monument magnificent to behold. By their 
actions and writings they have turned a barbarous code of law 
into one humane and tolerable. The lamentable thing is that 
they were so shortsighted, so lacking in vision, as not to combine 
the two, as not to see that no country could properly progress 

under two systems of rights It was thought by those who 

years ago were instrumental in getting up our so-called Reformed 
Procedure that that would bring the needed reform, but it has 
egregiously failed as it was bound to fail, for it was an attempt to 
amend the substantive law by changing the remedial law. Mani- 
festly the substantive law was the thing to be amended, and so 
amended as to give us but one system of rights and not to keep on 
foot the present absurd system, or no system. In fact, we possess 
the luxury of three systems: Real Property, Law and Equity." 
Had our law of estates, to confine our attention to the instance 
under consideration, been restated not in terms of the common 
law but in those terms as liberalized and rationalized by equity, 
such an elementary question of daily business practice as that 
involved in Tracy v. Donovan would not now be in doubt. 

It is a striking commentary upon the incompleteness and 
crudity of the attempted unification of the principles of law and 
equity that in none of the California cases mentioned in the 
body of this note is there any reference to the very elementary 
distinctions between legal and equitable estates. 1 * The reason for 
this neglect is not far to seek. Text writers still continue, 
especially when dealing with a subject so fruitful in legal distinc- 
tions as the law of landlord and tenant, to state the law in terms 
of the common law, lawyers to reason in the same terms, law 
teachers to discuss legal propositions with students under the same 
formulae. As Maitland says: "The forms of action we have 
buried, but they rule us from the grave." So long as our guides 
and signposts continue to use the language of a past system, so 
long will our courts occasionally overlook the quest for justice 
and follow in the footsteps of the dead. 

0. K. M. 

Waters: Rights to Abandoned Water. — Do riparian rights 
attach to waters brought in from another watershed and 
abandoned by the producers thereof? This point is brought up 

13 6 California Law Review, pp. 194-5. 

14 The fact is an additional illustration of the proposition which Dean 
Pound maintains in his article on the Decadence of Equity, 6 Columbia 
Law Review, 20, that one of the unfortunate results of the reformed pro- 
cedure has been a neglect of equitable principles. 
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in the case of E. Clemens Horst Company v. New Blue Point 
Mining Company. 1 The Supreme Court held that they did not, 
for the reason that such artificial addition was not part and parcel 
of the riparian land. At common law the rights of the riparian 
owner extend to all the waters that flow by his land irrespective 
of their origin. In the case of natural streams and flows, no one 
has the power to divert the stream from its accustomed flow. 2 
In the case of "foreign waters" brought in by human agency, it 
would follow that no one but the person who has contributed to 
the flow could divert it or stop it in any manner. 8 But with this 
exception, the common law rule is that the mingled flow follows 
the usual law of watercourses, as a single flow, and it is 
immaterial how that flow came to be. 4 It is the mingling and the 
abandonment by the producer that is emphasized by the common 
law and not the origin of the water. The Supreme Court of 
California, evidently disregarding the common law^ approaches the 
matter from the other angle and puts its emphasis on the origin. 
It holds that the abandoned water amounts to so much personalty 5 
and the one who first gets access to it can have it, giving effect to 
first in place rather than first in time. The rule as enunciated 
by the Supreme Court is open to the practical objection that 
every riparian owner to be sure of his supply and rights must go 
to the headwaters of the stream and find whence such waters come 
and if by chance any are put there by human agency. For if such 
is the case, after prolonged use by the riparian landowner, a 
stranger might enter above and take such water. Because of the 
consequent uncertainty parties would hesitate to use such water 
where it involved the expenditure of capital. 

The test of beneficial use seems to have been disregarded in 
the Horst case, for the acts of the lower riparian owner clearly 
show that the waters were put to a beneficial use by it. On 
petition for rehearing the court construed its former opinion so 
as to leave open the question of what rights may be acquired in 
so called "foreign waters" as between appropriators, or by pre- 



1 (Feb. 27, 1918), 55 Cal. Dec. 440, 171 Pac. 417. Rehearing denied 
March 28, 1918, 55 Cal. Dec. 612. 

2 Mason v. Hill (1833), 5 B. & A. 1, 110 Eng. Rep. R. 692; Anaheim 
Union Water Co. v. Fuller (1907), 150 Cal. 327, 88 Pac. 978, 11 L. R. A. 
(N. S.) 1062; Miller & Lux v. Madera Canal & Irr. Co. (1909), 155 Cal. 
59, 99 Pac. 502, 22 L. R. A. (N. S.) 391. 

»Arkwright v. Gell (1839), 5 M. & W. 203, 2 H. & H. 17, 8 L. J. Ex. 
201 ; Wiel, Mingling of Waters, 29 Harvard Law Review, 137. 

*Wood v. Waud (1849), 3 Exch. 748, 18 L. J. Ex. 305, 13 Jur. 472; 
Druley v. Adams (1882), 102 111. 177, 206; Schulz v. Sweeney (1886), 19 
Nev. 359, 11 Pac. 253; Schwann v. Colton [1916] 2 Ch. 459; Goddard on 
Easements (6th ed.), p. 82. 

6 But see Copeland v. Fairview Land & Water Co. (1913), 165 Cal. 
148, 154, 131 Pac. 119, where water in pipes was held to be realty and 
Stanislaus Water Co. v. Bachman (1908), 152 Cal. 716, 93 Pac. 858, 15 
L. R. A. (N. S.) 359, where water in ditches was held to be realty. 
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scription.* The decision marks to some extent a breaking away 
from the force of the riparian doctrine as established by Lux v. 
Haggin. 7 Evidences of a tendency to depart from the riparian 
doctrine have been manifested in the case of flood waters 8 and 
other instances.* 

R. P. 



* Supra, n. 1. 

7 (1886), 69 Cal. 255, 4 Pac. 919, 10 Pac. 674. 

s Edgar v. Stevenson (1886), 70 Cal. 286, 11 Pac. 704; Heilbron v. 76 
Land Co. (1889), 80 Cal. 189, 22 Pac. 62; Modoc Land & Livestock Co. v. 
Booth (1894), 102 Cal. 151, 36 Pac. 431; Fifield v. Spring Valley Water 
Works (1900), 130 Cal. 552, 62 Pac. 1054; San Joaquin & Kings River 
Canal & Irrigation Co. v. Fresno Flume Co. (1910), 158 Cal. 626, 112 Pac. 
182, 35 L. R. A. (N. S.) 832; Gallatin v. Corning Irrigation Co. (1912), 
163 Cal. 405, 126 Pac. 864, Ann. Cas. 1914A, 74. 

•Harris v. Harrison (1892), 93 Cal. 676, 29 Pac. 325; Bathgate v. 
Irvine (1899), 126 Cal. 135, 58 Pac. 442, 77 Am. St. Rep. 158; Turner v. 
James Canal Co. (1909), 155 Cal. 82, 99 Pac. 520, 132 Am. St. Rep. 59, 17 
Ann. Cas. 823, 22 L. R. A. (N. S.) 401; Miller & Lux v. Enterprise 
Canal & Land Co. (1913), 47 Cal. Dec. 1, 7; Chandler, Eelements of 
Western Water Law (rev. ed.), pp. 151-154. 
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Federal Appellate Jurisdiction and Procedure. With 
Forms. By Elijah N. Zoline. Revised by Stephen A. Day. Clark 
Boardman Co., New York, 1917. pp. xliii, 480. $7.50. 

The Federal Judicial Code, taking effect in 1912, the new 
Equity rules in 1913, together with the important statutes each 
succeeding session such as the act of September 6, 1916, affecting 
the procedure of the Circuit Court of Appeals, have so modified 
appellate procedure that the older manuals are no longer of 
practical value. The changes have usually been in the direction of 
simplicity and economy, as that permitting the party to print 
the record for the Circuit Court of Appeals instead of the clerk, 
(p. 260), who as a rule did no real work, but charged as much 
as if he had. Until, however, the procedural distinction between 
law and equity is wiped out confusion will continue and cautious 
lawyers in difficult case's will do as the author advises by taking 
the case up both by appeal and by writ of error (p. 17). The 
foundation in precedent for the theory that the Federal Constitu- 
tion requires the dual system of law and equity is surprisingly 
weak and even were it otherwise why should the Supreme Court 
of the United States feel bound to perpetuate errors in procedure. 
In some respects the federal procedure is less formal than that 
of our state court. Witness the use made of the opinion of the 



